Findings and Conclusions

The interpretation and application of the term "knowingly"
as used in the Act has been the subject of litigation before
this Commission.  MSHA v. Everett Propst and Robert Stemple,
3 FMSHRC 304 (1981) .  In MSHA v. Kenny Richardson, 1 FMSHRC
874 (July 1979; ALJ Michels) , 3 FMSHRC 8 (January 1981),
the Commission held that the term "knowingly" means "knowing
or having reason to know," and it rejected the assertion
that the term requires a showing of actual knowledge and will-
fullness to violate a mandatory standard.  In this regard, the
Commission adopted the following test as set forth in U.S. v.
Sweet Briar, Inc., 92 F. Supp. 777 (D.S.C. 1950):

1 [K]nowingly, ' as used in the Act, does
not have any meaning of bad faith or evil
purpose or criminal intent.  Its meaning
is rather that used in contract law,
where it means knowing or having reason
to know.  A person has reason to know when
he has such information as would lead a
person exercising reasonable care to acquire
knowledge of the fact in question or to infer
its existence.

In Richardson, the Commission held that its interpretation
of the term "knowingly" was consistent with both the statutory
language and the remedial intent of the Act, and it expressly
stated that "if a person in a position to protect employee
safety and health fails to act on the basis of information
that gives him knowledge or reason to know of the existence
of a violative condition, he has acted knowingly and in a manner
contrary to the remedial nature of the statute."  On appeal
to the Sixth Circuit, the Court affirmed the Commission's
decision, Richardson v. Secretary of Labor, FMSHRC, 689 F. 2d
623 (6th Cir. 1982)7 cert denied, 77 L. Ed. 2d (1983).

In MSHA v. Roy _ Glenn, 6 FMSHRC 1583 (July 1984) , the
Commission applied its holding in the Richardson case to a
factual situation where the violation of a mandatory standard
did not exist at the time of the alleged failure of the
corporate agent to act.  The Commission stated as follows
at 6 FMSHRC 1586;

* * * we hold that a corporate agent in a
position to protect employee safety and health
has acted "knowingly" in violation of section
110(c) when, based upon facts available to
him, he either knew or had reason to know that
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 that the structure was unsound (Tr. 227-239).
